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ALLEN STEEL COMPANY, a Utah corporation, 
Plaintiff-Respondent, 
vs. 
DESERET TITLE HOLDING CORPORATION, 
a Utah corporation, et al., 
Case No. 20532 
Defendants 
and 
CROSSROADS PLAZA ASSOCIATES, a Utah joint 
venture, THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES, a New York 
corporation, and OKLAND-FOULGER COMPANY, 
a general partnership, 
Defendants-Appellants. 
RESPONSE TO PETITION FOR REHEARING 
OF LANDOWNER DEFENDANTS 
Appeal from the Third Judicial District Court 
of Salt Lake County, State of Utah 
The Honorable Scott Daniels, Judge, Presiding 
Joseph J. Palmer, Esq. 
H. Dennis Piercey, Esq. 
MOYLE & DRAPER 
600 Deseret Plaza Building 
No. 15 East First South 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff-
Respondent Allen Steel 
Company 
Bruce A. Maak, Of Counsel 
KIMBALL, PARR, CROCKETT & WADDOUPS 
185 South State, Suite 1300 
P.O. Box 11019 
Salt Lake City, Utah 84147 
Attorneys for Defendants-
Appellants Equitable, Crossroads 
Plaza Associates, and the 
Landowner Defendants 
Wilford A. Beesley, Esq. 
Beesley & Fairclough 
40 East South Temple, Suite 300 
Salt Lake City, Utah 84111 
Attorneys for Defendant-
Appellant Okland-Foulger Company 
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LIST OF PARTIES 
Plaintiff and 
Respondent: Allen Steel Company 
Defendants and 
Appellants: Crossroads Plaza Associates, a Utah joint 
venture 
The Equitable Life Assurance Society of 
the United States, a New York corporation 
Okland-Foulger Company, a Maryland 
general partnership 
Remaining Parties 
Defendant:* Foulger Properties Limited, a Maryland 
limited partnership 
Okland Properties Limited, a Utah 
limited partnership 
Sid Foulger Inc., a corporation 
Jack Okland, Inc., a Utah corporation 
Mary Flint Foulger 
Foulger Properties Limited 
James L. Davis 
Anne F. Davis 
Deseret Title Holding Corporation 
Salt Lake City Corporation 
Royal L. Tribe 
Pvichard A, Isaacson 
Julia M. Smoot 
Jack L. Mecham 
Thelma M. Hintze 
Deseret Federal Savings & Loan Association 
Verner H. Zinik, individually and as trustee 
Donna R. Zinik 
Original Utah Woolen Mills 
Christiansen Enterprises 
Reva L. Christiansen 
Darlene C. Jackson 
Commercial Tower Associates, a Utah 
limited partnership 
Northern Utah Drywall Equipment & 
Supply, Inc., a Utah corporation 
Mervin Young 
Howard Nelson 
Timmerman Stepan Associates, a Utah 
professional corporation 
Kerbs Construction Corporation, a Utah 
corporation 
Valley Gypsum, Inc., a Utah corporation 
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LIST OF PARTIES 
(Continued) 
Mark Refrigeration, Inc., a Utah 
corporation 
Flint-Bateman Construction, Inc., a Utah 
corporation 
Won-Door Corporation, a Utah corporation 
Max Liedke 
Soule Steel Company, a California 
corporation 
Ceco. Corporation, a Delaware corporation 
Claron D. Bailey 
Jerald M. Taylor 
Dahn Brothers, Inc., a Utah corporation 
Universal Acoustics Company, a Utah 
corporation 
Monroe, a general partnership 
* The parties denominated above as "Remaining Parties Defendant" 
are either partners or affiliates of Okland-Foulger Company (as to 
the first group) or parties claiming an interest in the Crossroads 
Plaza property (as to the second group). The second group of 
parties was joined as parties to the lien foreclosure claims 
asserted by plaintiff Allen Steel Company. 
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IN THE SUPREME COURT OF THE STATE OF UTAH 
ALLEN STEEL COMPANY, a Utah corporation 
Plaintiff-Respondent, 
"DFSFRET TITLE HOLDING CORPORATION, , 
.-. I'M ah corporation, e? - ^  , 
Defendants. 
and 
CROSSROADS PLAZA ASSOCIATES,
 tJ ..{ lti. 
venture, THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES, a New York 
corporation, and OKLAND-FOULGER COMPANY, 
a general partnership, 
Defendants-Appellants. 
Case L\u. 20532 
RESPONSE TO PETITION FOR REHEARING 
OF LANDOWNER DEFENDANTS 
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• INTRODUCTION 
The ''landowner defendants" offer th< following brief de-
i ' ' * !n ;'•-' it ion 
for Rehearing arises. in this action, A \ . i*.p :'u-i-l Companv has 
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successfully established a mechanic's lien upon the leasehold 
interest of Crossroads Plaza Associates in the realty upon which 
the Crossroads Plaza facility is located. The trial court denied 
Allen Steel a mechanic's lien upon the fee simple interest of the 
landowners who leased their properties to Crossroads Plaza 
Associates, and this Court affirmed that determination. Through 
its Petition for Rehearing, Allen Steel Company seeks to reverse 
both determinations and to be awarded a mechanic's lien encumber-
ing not only the leasehold interest of Crossroads Plaza 
Associates, but also the fee simple interest of the property 
owners that leased their various properties to Crossroads Plaza 
Associates. 
The real property upon which the Crossroads Plaza project is 
located consists of nine (9) separate contiguous parcels of 
realty separately owned, at the time this action was initiated, 
by the twelve (12) landowner defendants -- Deseret Title Holding 
Corporation, Salt Lake City Corporation, Royal L. Tribe, Richard 
A, Isaacson, Julia M. Smoot, Jack L. Mecham, Thelma M. Hintze, 
Deseret Federal Savings and Loan Association, Verner H. Zinik, 
Donna R. Zinik, Original Utah Woolen Mills, and Christiansen 
Enterprises. The landowner defendants leased their property to 
Crossroads Plaza Associates through separate ground leases. 
[Findings of Fact %2; R. 4593-4595; R. 4401-4403; R. 2898-2903.] 
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Crossroads Plaza Associates, the lessee of those properties, 
contracted with Okland-Foulger, as general contractor, to design 
and construct the Crossroads Plaza facility. [Findings of Fact; 
K3; R. 4594.] Okland-Foulger, in turn, contracted with Allen 
Steel Company, as a subcontractor, to design and furnish the 
structural steel system for the Crossroads Plaza tower. 
The district court held that Allen Steel Company was not 
entitled to a mechanic's lien upon the fee interest of the 
landowners because they were not parties to any contract with 
Allen Steel and there was no evidence that they would benefit 
from the construction of the project. [Conclusions of Law K10; 
R. 4604.] This Court, at pages 21-24 of its Opinion filed 
October 6, 1989, affirmed that ruling. 
THE PETITION FOR REHEARING 
Allen Steel Company's Petition for Rehearing does not 
advance a single argument that was not advanced in its brief in 
support of its cross-appeal [see pages 29-34 of Brief of Respon-
dent (Cross Appellant) Allen Steel Company and pages 7-16 of 
P^ eply Brief of Cross-Appellant Allen Steel Company] . It is for 
that reason that this response to Allen Steel's Petition for 
Rehearing is very similar to our brief in response to Allen 
Steel's cross-appeal on this point. The Petition for Rehearing 
is nothing more than a reargument of its cross-appeal, which has 
been fully briefed, argued, and decided against Allen Steel. 
-3-
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ARGUMENT 
A. Allen Steel cannot subject the landowners1 interest to 
its lien. As this Court in its Opinion correctly indicates, 
there exist two bases upon which a lessor's interest in property 
may be subjected to a lien: "First, a lessor's property interest 
may be subject to a lien if an agreement, express or implied, 
exists between the lessor or his agent and the contractor." 
[Opinion at 22; Zions First Nat'l Bank v. Carlson, 23 Utah 2d 
395, 464 P.2d 387 (1970).] Both the trial court and this Court 
concluded that there was no agreement between Allen Steel and the 
landowners regarding the construction of the improvements and 
that there was no evidence that: Crossroads Plaza Associates was 
an agent for the landowners. (Opinion at 22; Conclusions of Law 
K10; R. 4604.] Allen Steel does not, and cannot, challenge that 
conclusion. The only construction contract was a contract 
between Crossroads Plaza Associates, the lessee, and Okland-
Foulger Company, the general contractor, which in turn contracted 
with Allen Steel Company. 
As this Court indicated in its Opinion, "[a] second basis 
for imposing a mechanic's lien on the fee interest of a landowner 
may exist if the contract between the landowner and the lessee 
requires the lessee to construct improvements that enhance the 
value of the freehold." [Opinion at 22 (emphasis added).] That 
proposition is well established under this Court's prior rulings, 
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including the Court's decision in Interiors Contracting, Inc. v. 
Navalco, 648 P.2d 1382 (Utah 1982). There, the Court held that 
f,a lessor is subject to a lien for improvements by a tenant if 
the lease 'requires or obligates the tenant to construct improve-
ments which substantially enhance the value of the free-
hold, . . ."' Id. at 1387. In order to subject a lessor's 
interest to a mechanic's lien under this second test, therefore, 
Allen Steel must establish both of the following two elements: 
(i) that the lease requires the tenant to construct improvements 
and (ii) that those improvements substantially enhance the value 
of the freehold. Although Allen Steel established the first 
element, it failed to establish the second element. As this 
Court stated in its Opinion at page 22, n[e]ven though the 
landowners' leases with Crossroads may have required the Cross-
roads project to be constructed, that is not necessarily deter-
minative of whether the landowners' interests are subject to the 
lien. See Gorman v. Burrell, 41 Utah 274, 125 P. 685 (1912); 
Morrow v. Merritt, 16 Utah 412, 52 P. 667 (1898)." In the Morrow 
v. Merritt case, for example, this Court ruled that improvements 
requested by a tenant did not give rise to a lien upon the 
landlord's interest, even though the tenant in his lease has 
expressly agreed to erect such improvements. Both the trial 
court and this Court denied Allen Steel a lien upon the land-
owners' interest because there was no evidence that the 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
landowners benefited from the construction of the project. 
[Conclusions of Law U O ; Opinion at 22-23.] 
In its Opinion, this Court placed principal reliance on 
Interiors Contracting, Inc. v. Navalco, 648 P.2d 1382 (Utah 
1982). That case unquestionably requires tangible proof of 
substantial benefit to the landowner to impress his interest with 
a lien, and Navalco strongly suggests that such benefit must take 
the form of residual value of the improvements at the conclusion 
of the lease term. The Navalco Court stated: 
In Zions First National Bank y. Carlson, 
supra, this Court, quoting from Utley v7 
Wear, Mo.App., 333 S.W.2d 787 (1960), stated 
that a lessor is subject to a lien for 
improvements by a tenant if the lease "re-
quires or obligates the tenant to construct 
improvements which substantially enhance the 
value of the freehold " Id. at 792. For 
the lease to create an agency between the 
lessor and the lessee under the mechanics' 
lien law, the facts of the transaction must 
be explored: 
* * * in order to make such covenant 
constitute an agency between the lessor 
and lessee, we are necessarily bound to 
look at the facts to determine whether 
there was an agency or not. If, on 
account of the shortness of the lease, 
the extent, cost, and character of the 
improvements, or other facts in evi-
dence, such as the participation by the 
lessor in the erection or construction 
thereof, it can be seen that the im-
provement is really for the benefit of 
the lessor, and that he is having the 
work done through his lessee, then it 
can be said with justice that the lessee 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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in such case is acting for the lessor. 
Id. at 1387. 
Allen Steel's Petition for Rehearing in effect concedes that 
there was a complete failure of proof as to any residual value of 
the improvements at the end of the potential 92 year lease term, 
complaining that "any such evidence would just have been expert 
speculation.11 Allen Steel had the burden of establishing its 
right to a mechanic's lien. The useful life of improvements is 
far from speculative, and can be established with some precision, 
but that is not the point -- Allen Steel did not introduce any 
evidence of the value of the improvements at the end of the 
potential 92 year lease term, and the trial court expressly found 
that there was "no evidence that the useful life of the improve-
ments extends beyond the lease period." [Findings of Fact 1f2; R. 
4594.] Allen Steel concedes that the trial court was correct on 
this point. 
Instead, Allen Steel argues in its Petition for Rehearing, 
as it did in its briefs, that the landowners received some other 
benefit from construction of the improvements. First, under this 
Court's pronouncements in Navalco and Zions First Nat'l Bank v. 
Carlson, 23 Utah 2d 395, 464 P.2d 387 (1970), Allen Steel was 
required to show benefit in the form of substantial residual 
value at the end of the lease term, and so some other kind of 
benefit is insufficient. Second, the trial court found "[t]here 
-7-
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is no evidence . . . that the landowners will benefit from the 
construction of the Crossroads project." [Findings of Fact %2\ 
R. 4594.] The only evidence bearing on the "benefit11 claimed by 
Allen Steel was the parties' stipulation as to the content of the 
landowners' leases: 
1. The leases are for a term of 62 years 
with 3 10-year renewal options. 
2. The leases require Crossroads Plaza 
Associates to construct the project 
improvements. 
3. Under certain conditions, the leases 
entitle the Landowner to receive a 
percentage of the rents generated by the 
Mall. 
4. The leases entitle the Landowners to the 
project improvements at the end of the 
lease. 
[R. 4401-03; R. 2898-2903.] 
There was no evidence of any of the following: 
(i) The amount: of ground rent payable 
under the leases. 
(ii) Under what: conditions could the 
landowners receive percentage rents? 
(iii) What dollar amounts could the 
landowners potentially receive as percentage 
rents? 
(iv) When could the landowners receive 
percentage rents? 
(v) Were the amounts payable to the 
landowners under the land leases less than, 
equal to, or more than the fair market rental 
amounts for unimproved property? 
Allen Steel as plaintiff and lien claimant bears the burden of 
proving that its work "clearly and actually conferred a value11 
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[Navalco, 648 P.2d at 1388] on the landowners. That the land-
owners might under unspecified conditions receive ground rent or 
percentage rent in unspecified amounts and at unspecified times 
obviously does not sustain that burden, as the trial court found. 
How can one say that the landowners were benefited by the im-
provements if the consideration flowing to the landowners is not 
known. Even if it were known, Allen Steel must show that the 
benefit flowed from the improvements, and not from the mere 
ownership of raw land. 
The trial court did not refuse to impress the landowners1 
interest with a lien solely because Allen Steel failed to estab-
lish a residual benefit at the end of the lease terms; Allen 
Steel was deprived of its lien because it introduced no evidence 
of any benefit at any time to the landowners from the con-
struction of the improvements. 
Recognizing its failure to establish any benefit to the 
landowners from the construction of the improvements, Allen Steel 
next argues, at pages 4-9 of its Petition, that it was not 
required to prove any such benefit. In other words, Allen Steel 
asserts that it need prove only that the leases required Cross-
roads Plaza Associates to erect the improvements; no proof of 
benefit to the landowners need be shown. Thus, without saying 
so, Allen Steel invites this Court to reverse a line of cases 
beginning in 1898 and continuing without interruption to this 
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Court's opinion last month, which require both that the lease 
obligate the tenant to construct the improvements and that the 
construction of the improvements confer a benefit upon the 
landlord. In 1898, this Court in Morrow v. Merritt, 16 Utah 412, 
52 P. 667 (1898), ruled that improvements requested by a tenant 
did not give rise to a lien upon the landlord's interest, even 
though the tenant in his lease has expressly agreed to erect such 
improvements. In Zions First Nat'l Bank v. Carlson, 23 Utah 2d 
395, 464 P.2d 387 (1970), this Court consistently stated that a 
lessor is subject to a lien for improvements by a tenant if the 
lease "requires or obligates the tenant to construct improvements 
which substantially enhance the value of the freehold, . . . " 
Id, at 390 (emphasis added). In Interiors Contracting, Inc. v. 
Navalco, 648 P.2d 1382 (Utah 1982), this Court again reaffirmed 
that principle. 
If Allen Steel's invitation to eliminate the established 
requirement of benefit to the landowner from the improvements is 
accepted, this Court will have eliminated the equitable predicate 
for subjecting one's property to payment of a debt for which he 
did not contract. An owner's fee simple interest in property 
could then be subjected to a mechanic's lien even though the 
landowner receives absolutely no benefit from the improvements. 
In this case, for example, Allen Steel is asking this Court to 
subject the landowners to a mechanic's lien which, with interest, 
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is now on the order of $1 Million without being required to prove 
that the landowners were benefited in any way by Allen Steel's 
work. The law as consistently prescribed by this Court in 
Morrow, in Navalco, and in its Opinion in this case precludes 
that inequitable result. 
B. Allen Steel's Notice of Lien is defective on three 
grounds as to the landowners. Even if this Court does as Allen 
Steel requests in its Petition for Rehearing and determines that 
the interest of the landowners may theoretically be subjected to 
its lien, Allen Steel's lien as against the landowners still 
fails because its Notice of Lien was defective as to the land-
owners. The Reply Brief and Response to Cross-Appeal of The 
Equitable Life Assurance Society of the United States, Crossroads 
Plaza Associates, and the Landowner Defendants at pages 25-29 
identifies three deficiencies in the Notice of Lien that are 
fatal to Allen Steel's lien claim against the landowner defen-
dants. First, Allen Steel's single Notice of Lien purports to 
cover nine separately owned tracts of land. This Court has held 
that a notice of mechanic's lien can be filed with respect to 
more than one tract of land only if they are all owned by the 
same person. Utah Savings & Loan Ass'n v. Mecham, 12 Utah 2d 
335, 366 P.2d 598, 601 (1961). Second, Allen Steel's Notice of 
Lien fails to specify the amount due with respect to each of the 
nine separately owned tracts -- Allen Steel's lien purports to 
-11-
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encumber all of the nine properties for all of its debt, contrary 
to Utah Code Ann. §38-1-8. Third, Allen Steel's Notice of Lien 
purports to encumber public property in violation of Utah Code 
Ann. §38-1-1. The landowner defendants respectfully refer the 
Court to pages 25-29 of the Reply Brief of Appellants-Defendants 
and Response to Cross-Appeal for a more detailed treatment of 
those issues. 
CONCLUSION 
The Petition for Rehearing is merely a restatement of Allen 
Steel's arguments to this Court, and to the trial court, which 
have already been rejected. Allen Steelfs Petition for Rehearing 
amounts to a request that this Court reverse its prior decisions 
that require, consistent with policy and logic, that to impress a 
landlord's interest with a mechanic's lien, a lien claimant must 
not only show that the lease requires construction of the im-
provements, but also that the improvements confer a substantial 
benefit upon the freehold. Even if this Court overrules Navalco, 
Carlson, and Morrow, and eliminates the requirement that: such a 
benefit to the landowner be shown, Allen Steel is still not 
entitled to a lien upon the landowners' interest because Allen 
Steel's Notice of Lien is defective as to the landowners. The 
Petition for Rehearing should be denied. 
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RESPECTFULLY SUBMITTED this of November, 1989. 
.. Maak, Of Counsel 
5ALL, PARR, CROCKETT & WADDOUPS 
attorneys for Defendants-
Appellants Equitable, Crossroads 
Plaza Associates, and the 
Landowner Defendants 
-13-Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that the foregoing Response to Petition for 
Rehearing of Landowner Defendants was served this day of 
November, 1989 by hand delivering on said date four (4) copies 
thereof to each of the following: 
Joseph J, Palmer, Esq. 
H. Dennis Piercey, Esq. 
Moyle & Draper 
600 Deseret Plaza 
No. 15 East First South 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff-Respondent 
Wilford A. Beesley, Esq. 
Beesley & Fairclough 
40 East South Temple, Suite 300 
Salt Lake City, Utah 84111 
Attorneys for Defendant-
Appellant Okland-Foulger Company 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
